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Introduction 
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Provider Networks and the ACA: Webinar Series 

This webinar series will cover pressing issues related to network 
adequacy, to help inform state policy makers in their roles as 

regulators of network adequacy.  

 

 Webinar #1: Overview of Issues 
(May 5, 2-3 PM) 

 

 Webinar #2: Surprise Billing  
(TODAY) 
 

 Webinar #3: Transparency  
(June 16, 1-2 PM) 

Topics covered: 
 Out-of-Network Scenarios 

& National Policy 
 State-Specific Policy 
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The series will include three webinars: 



Out-of-Network Scenarios & National Policy 
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Types of Out-Of-Network Scenarios 
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Emergencies Surprise 
Billing 

Consumer 
Choice 

Increased attention at the 
state and national levels 
to protecting consumers 
from OON costs that are 
not within their control 

Consumers may receive services from out-of-network (OON) providers for 
three different reasons. In two of these instances, the choice to receive OON 

services is not in the consumer’s control. 



Out-of-Network Scenario: Consumer Choice 
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Consumers with network plans may choose to go to an OON provider for a variety 
of reasons (e.g., prestige of provider). There is a general consensus that in this 

scenario, consumers knowingly and willingly incur higher costs and therefore do 
not need additional protection, unless they are going out-of-network because that 

type of provider is not available in-network.  

Chooses 

OON Provider Consumer 

There is limited national policy for situations when consumers have to seek 
services from OON providers because in-network providers are not available:  
• Medicaid holds consumers harmless [Medicaid Managed Care Final Rule] 
• NAIC Model Act includes a process for enrollees to request access for covered 

services from non-participating providers 



Balance Billing 
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Chooses 

OON 
Provider 

Consumer 

Cost Sharing for Visit 

OON Provider Charge $200 

Insurer’s Allowable Charge $100 

Insurer Pays $50  
(.5*$100) 

Consumer Pays $150  
($200-$50) 

50% co-insurance 
for OON specialist 

Chooses 

OON 
Provider 

Consumer 

Cost Sharing for Visit 

OON Provider Charge $200 

Insurer Pays $0 

Consumer Pays $200  

No Cost-Sharing 
for OON Specialist 

When plans  cover some OON cost sharing, it is typically applied to the insurer’s 
allowable charge for the service, not the provider’s bill. Charges for OON services 

are generally higher than the allowable charge and in these cases, the provider 
may “balance bill” the consumer for the difference between the provider’s charge 

and the insurer’s allowable charges, on top of their cost sharing amount. 



Federal and NAIC Guidance: Balanced Billing 
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 Marketplace: No balanced billing protection  

 NAIC Model Act: Notes that states may have “other rights and 
remedies” for balance bills  

 Medicare:  

 Balance billing is not permitted for hospital, home health, SNF, or 
lab services; limited balance billing is allowed for other services 
[CMS Annual MA Payment Guide] 

 Balance billing is never permitted for dual eligibles or partial dual 
eligibles [Section 1902(n)(3)(B) of the Social Security Act] 



Out-of-Network Scenario: Emergencies 
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When consumers experience a health emergency (e.g., car accident, heart attack) 
they may not be able to choose the hospital to which they are transported. In this 
scenario, they could be held accountable for OON costs, even though they are not 

responsible for the decision to use OON services. 

Does NOT Choose 

Consumer OON Hospital 
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 Marketplace: ACA requires non-grandfathered plans to cover OON emergency care 
services (even if no other out-of network benefit is provided) [Section 2719A(b) of the 
Public Health Service Act] 

 Enrollee can only be charged in-network level of cost sharing  

 Plan’s allowable charge for service must be set at least equal to the greatest of: 
(1) negotiated in-network rate; (2) usual, customary, and reasonable amount; or 
(3) Medicare rate  

 No protection against enrollee being balance billed by provider 

 NAIC Model Act: All state regulated plans required to cover OON emergency care 
services (even if no other out-of network benefit is provided)  

 Enrollee can only be charged in-network level of cost sharing  

 Enrollee can submit balance bills above $500 to a mediation process with the 
provider to determine an “allowed charge”  

 Medicaid Managed Care: Payments for emergency services to OON providers who 
provide services to plan members must be limited to the payment the provider would 
have received in the Medicaid fee-for service program [Section 1932(b)(2)(D) of the 
Social Security Act] 

Federal and NAIC Guidance: Emergency Care 



Out-of-Network Scenario: Surprise Billing 
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When consumers choose to have a covered service provided by an in-network 
provider some services may be rendered by OON providers without their 

knowledge or consent. In this scenario, they could be held accountable for OON 
costs, even though they are not responsible for the decision to use OON services. 

Chooses 
Primary 
Provider  

(in-network) 
Consumer 

Chooses 

Ancillary Provider 
(OON)  

Does NOT choose 

Common types of 
ancillary providers 

Pathologists 

Anesthesiologists 

Radiologists 

ER Doctors 

Hospitalists 

Surgical 
Assistants 
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 Marketplace: New CCIIO regulations require qualified health plans (QHP) to count OON cost 
sharing toward plan’s out-of-pocket maximum (MOOP) in limited cases, beginning in 2018 
[2017 Payment Notice] 

 Only applies to essential health benefits (EHB) provided by “ancillary provider” who is 
OON in an otherwise in-network setting  

 Does not apply to plans with no OON coverage 

 Protection can be waived if plan notifies consumer in writing that there may be OON 
providers (48 hours in advance or as part of pre-authorization) 

 No protection against balance billing and the balanced billed amount does not count 
toward MOOP 

 NAIC Model Act: Same protections as emergency care except plan has to pay in-network 
rate or state-set percentage of Medicare and provide additional notices to enrollee 

 Prior to scheduled, non-emergency procedures, in-network facilities must disclose to 
enrollees the potential for services to be delivered by OON providers 

 Plans must provide enrollees with list of facility-based providers that are in-network  

 Plans must keep data on all mediation requests involving surprise bills  

Federal and NAIC Guidance: Surprise Billing 



Out-of-Network Cost Sharing in 2016 QHPs 
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Takeaways: 

 65%  of silver plans and 62% of 
gold plans have no OON coverage.  

 Of the plans that do have OON 
coinsurance, 78% of silver plans 
and 72% of gold plans have 
coinsurance above 40%.  

NOTE: Plans with out-of-network copays (<0.5% of all plans in each metal level) are excluded. 
Plan-level frequencies are based on all offerings among each rating area for all states. 

SOURCE: Manatt Health analysis of 2016 HIX Compare 



State-Specific Policy 
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Scope of Questions for Regulators to Consider 
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Scope 

• What scope of services/practices will be regulated? 
• Balance billing for emergency services? 
• Cost sharing and balance billing for surprise bills? 
• What kind of surprise bills are covered? 

• Surgeries/other procedures requiring multiple providers? 
• In-network providers that send out labs or other services? 

• Other services such as air ambulances? 

Payment 
• Is balance billing restricted?  
• If yes, how does provider challenge insurer payment? 

• Is payment set at predetermined amount or arbitrated? 
• Does the consumer need to assign benefits? 

Consumer Disclosure 
• Is disclosure required? 
• Does disclosure eliminate or change consumer protection? 
• What actions can consumers take as a result of disclosure? 

Out-of-Pocket Maximums 
& Deductibles 

• To what extent does the enrollee’s cost sharing for OON services 
count towards the out-of-pocket maximums or deductibles? 

Note: Regulators and state legislatures are involved, since solutions that regulate balance billing and surprise 
bills by OON providers are typically outside the scope of insurance regulation and require legislative action 



Out-of-Network Issues: New York Law 
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Emergency Care 

Surprise Bills 

 Enrollee held harmless for all costs other than in-network cost sharing (no 
balance billing) 

 Health plans pay the provider either the provider’s billed amount or a negotiated 
rate, less the enrollee’s cost sharing; if negotiation does not result in a mutually 
agreed upon charge, the health plan can pay a rate it determines reasonable 

 Aggrieved providers or health plans can appeal to a state-run arbitration process 
 State assigns dispute to a pre-qualified reviewer (using same list of reviewers as 

for external appeals); parties submit offers and reviewer must select one of two 
offers within prompt pay deadlines 

 Same protections as emergency bills except enrollee must submit form 
authorizing provider to bill insurer directly (assignment of benefits)  

 Covers services rendered by an OON provider at an in-network facility, when the 
enrollee is unaware or an in-network provider is unavailable; also covers 
services rendered by OON providers, referred by in-network providers, if 
enrollee is not notified (e.g., OON pathology) 

NY State Regulation (Title 23, Part 400) – 
Independent Dispute Resolution for 
Emergency Services and Surprise Billing 



Out-of-Network Issues: Additional State Examples 
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California 

Illinois Colorado 

Florida Texas 

• Enrollees held harmless in instances of surprise 
billing for OON services when the health care 
service is delivered at an in-network facility and 
the “primary provider” is in-network 

• Plan and provider required to work out payment  

A Texas law requires facilities to 
disclose important information to 

consumers, such as a list of physicians 
with admitting privileges and an 

estimate of facility charges (only for 
an elective inpatient admission and 

no emergent outpatient surgery) 

A California regulation requires 
insurers to provide advance notice of 

the potential for surprise bills and 
requires insurers to have adequate in-

network services  

A Florida law holds an enrollee 
harmless, protecting against balance 
billing, in instances where an HMO 
has authorized an OON provider to 

deliver a service 

• Illinois has a similar law to CO, except definition 
of surprise bills is more limited  

• Protection limited to radiology, anesthesiology, 
pathology, emergency physician, neonatology  

• DOI provides list of arbitrators with procedures 
to streamline arbitration   



Pennsylvania & Surprise Bills 

 The Insurance Department held a public hearing in 
October, 2015 
 Heard or received testimony from 30+ individuals including 

payers, providers, state legislators, consumers, and academic 
experts 

 In January, 2016, the Department released a proposed 
solution for public comment 
 Received 300+ comments from the same stakeholder groups 

 We are now refining our solution and looking forward to 
working with our General Assembly to pass legislation 
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Key Issue 1: Scope 
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• Balance billing is not always a surprise 
How do you define a 

balance bill? 

• Some states only address facility-based 
providers or even specified specialty categories 
(the “ologists”) 

• In PA: high $ vs. high frequency 

Which scenarios should 
legislation address? 

• 45 CFR 147.138(b) still allows balance billing 

• The definition of emergency care matters 
Should emergency care 

be included? 



Key Issue 2: Provider Payment Where Balance Billing 
is Restricted 
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Option 1: Negotiate & 
Arbitrate 

How will the arbitration work? 
 

 Baseball arbitration 
 Traditional arbitration 

 
Should there be a threshold? 
 

 No party wants to pay   ̴$800 to 
arbitrate a small dollar value 
bill 

Option 2: Require 
Specified Payment 

What payment? 
 

 Charges 
 UCR 
 Median in-network 
 % of Medicare 
 Other? 

 
 Need to consider incentives for 

network participation 
 
 



Key Issue 3: Consumer Disclosure 

 Should the consumer be given notice that they will or may be 
seeing a non-participating provider? 
 Who should give that notice? 
 Should that notice give parties an “out” from surprise balance billing 

protections? 
 But…what is the consumer supposed to do if they get that notice? 

 
 Consumers should have ownership of their care, but how 

much is too much? 
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Key Issue 4: Accumulative Cost-Sharing 

24 

Assuming consumers pay only in-network cost sharing, 
should those payments count towards the in-network 
deductible or MOOP? 

• Should these services be considered completely analogous to in-
network care? 



Honorable Mention: Air Ambulance 

 Air ambulance bills are significant and usually out-of-
network ($20,000-$40,000/ride) 

 Federal law currently gives the FAA sole authority to 
regulate aviation, preempting states from protecting 
consumers in these cases 

 There is interest in Congress to change this to specifically 
allow states to address balance billing, so stay tuned! 
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Discussion/Q&A 
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Next Steps 

 Upcoming Webinars 
 June 16 (1-2 PM EST) – Webinar 3: Transparency 
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Thank you! 

Joel Ario (Jario@Manatt.com) 
Patti Boozang (PBoozang@Manatt.com) 

Chiquita Brooks-LaSure (CBrooks-LaSure@manatt.com) 
Jessica Altman (jealtman@pa.gov)  
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